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The Anti-Avoidance Rules

        

In accordance with No. 601, the holding company or special purpose vehicle incorporated in a low-tax jurisdiction should not be 
incorporated for the purposes of avoiding or reducing tax or shifting/parking profits abroad and such holding companies 
should engage in substantive business activities, otherwise the holding company will not be deemed as the beneficial owner of 
the dividends and treaty benefits will be denied. According to the guidance provided under Circular 601, the anti-avoidance 
rules are triggered in the following cases:
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As part of the global trend, countries in the Asia-Pacific region are intensifying their review and adjustments on tax 
arrangements that are considered abusive or artificial.

Background

In China, the enforcement of anti-avoidance rules, in particular, against non-resident enterprises is one of the main priorities of 
PRC tax authorities in the past few years. The main focus is on combating tax avoidance and treaty shopping. As further 
outlined below, Chinese revenue authorities are focusing on those structures that lack substance and business purpose. 

• The recipient does not, or almost does not, have rights to control or dispose of the income or the properties or
rights giving rise to the income, and bears little or no risks.

• The recipient is exempt from tax or is not subject to tax in the residence country with respect to the income
received from China, or the recipient pays tax in the residence country but at an extremely low effective tax rate.

• With respect to interest income from a loan agreement, the recipient has a loan or deposit agreement with
another party with terms (e.g., amount, interest rate, execution date) resembling those in the primary loan 
agreement.

• With respect to royalty income arising from a copyright, patent or technical know-how (collectively intellectual
property or IP) transfer agreement, the recipient has an agreement with another party regarding the same IP.

Circular No 601
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According to law and within 30 days after signing the equity transfer agreement, the seller must submit to the competent 
authorities the following documents:

Although there are a number of cases published and despite the guidance available as mentioned above, the arguments of the 
tax authorities are often unclear as to why certain tax-efficient structures are challenged and more often it is unclear how 
authorities determine when insufficient substance is established. Hence, when planning investments into China, an even more 
conservative approach is recommended in order not to fall into grey areas of law. 
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Circular No 686




